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APPENDIX A

FEDERAL POWER ACT: PART 1

Be it enacted by the Senate and House of Representatives of
the United States of America assembled, That a commission is
created and established to be known as the Federal Power
Commission (hereinafter referred to as the "Commission")
which shall be composed of five commissioners who shall be
appointed by the President, by and with the advice and consent
of the Senate, one of whom shall be designated by the
President as chairman and shall be the principal executive
officer of the commission. Each chairman, when so designated,
shall act as such until the expiration of his term of office.

The commissioners first appointed under this section, as
amended, shall continue in office for terms of one, two, three,
four, and five years, respectively, from June 23, 1930, the term
of each to be designated by the President at the time of
nomination. Their successors shall be appointed each for a
term of five years from the date of the expiration of the term for
which his predecessor was appointed and until his successor is
appointed and has qualified, except that he shall not so
continue to serve beyond the expiration of the next session of
Congress subsequent to the expiration of said fixed term of
office, and except that any person appointed to fill a vacancy
occurring prior to the expiration of the term for which his
predecessor was appointed shall be appointed only for the
unexpired term. Not more than three of the commissioners
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shall be appointed from the same political party. No person in
the employ of or holding any official relation to any licensee or
to any person, firm, association, or corporation engaged in the
generation, transmission, distribution, or sale of power, or
owning stock or bonds thereof, or who is in any manner
pecuniarily interested therein, shall enter upon the duties of or
hold the office of commissioners. Said commissioners shall not
engage in any other business, vocation, or employment. No
vacancy in the Commission shall impair the right of the
remaining commissioners to exercise all the powers of the
Commission. Three members of the Commission shall
constitute a quorum for the transaction of business, and the
Commission shall have an official seal of which judicial notice
shall be taken. The Commission shall annually elect a vice
chairman to act in case of the absence or disability of the
chairman or in case of a vacancy in the office of chairman.

Each commissioner shall receive necessary traveling and
subsistence expenses, or per diem allowance in lieu thereof,
within the limitation prescribed by law, while away from the seat
of government upon official business.

The principal office of the Commission shall be in the District of
Columbia, where its general sessions shall be held; but
whenever the convenience of the public or of the parties may be
promoted or delay or expense prevented thereby, the
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Commission may hold special sessions in any part of the United
States.

Section 2. The Commission shall have authority to appoint,
prescribe the duties, and fix the salaries of, a secretary, a chief
engineer, a general counsel, a solicitor, and a chief accountant;
and may, subject to the civil service laws, appoint such other
officers and employees as are necessary in the execution of its
functions and fix their salaries in accordance with the
Classification Act. The Commission may request the President
to detail an officer or officers from the Corps of Engineers, or
other branches of the United States Army, to serve the
Commission as engineer officer or officers, or in any other
capacity, in field work outside the seat of government, their
duties to be prescribed by the Commission; and such detail is
authorized. The President may also, at the request of the
Commission, detail, assign, or transfer to the Commission,
engineers in or under the Departments of the Interior or
Agriculture for field work outside the seat of government under
the direction of the Commission.

The Commission may make such expenditures (including
expenditures for rent and personal services at the seat of
government and elsewhere, for law books, periodicals, and books
of reference, and for printing and binding) as are necessary to
execute its functions. Expenditures by the Commission shall be
allowed and paid upon the presentation of itemized vouchers
therefore, approved by the chairman of the Commission or by
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such other member or officer as may be authorized by the
Commission for that purpose subject to applicable regulations
under the Federal Property and Administrative Services Act of
1949, as amended.

Section 3. The words defined in this section shall have the
following meanings for purposes of this Act, to wit:

(1) "public lands" means such lands and interest in lands owned
by the United States as are subject to private appropriation and
disposal under public land laws. It shall not include "reservations”,
as hereinafter defined;

(2) "reservations" means national forests, tribal lands embraced
within Indian reservations, military reservations, and other lands
and interests in lands owned by the United States, and
withdrawn, reserved, or withheld from private appropriation and
disposal under the public land laws; also lands and interests in
lands acquired and held for any public purposes; but shall not
include national monuments or national parks;

(3) "corporation” means any corporation, joint-stock company,
partnership, association, business trust, organized group of
persons, whether incorporated or not, or a receiver or receivers,
trustee or trustees of any of the foregoing. It shall not include
"municipalities” as hereinafter defined;

(4) "person” means an individual or a corporation;
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(5) "licensee" means any person, State, or municipality licensed
under the provisions of section 4 of this Act, and any assignee or
successor in interest thereof;

(6) "State" means a State admitted to the Union, the District of
Columbia, and any organized Territory of the United States;

(7) "municipality" means a city, county, irrigation district, drainage
district, or other political subdivision or agency of a State
competent under the laws thereof to carry on the business of
developing, transmitting, utilizing, or distributing power;

(8) "navigable waters" means those parts of streams or other
bodies of water over which Congress has jurisdiction under its
authority to regulate commerce with foreign nations and among
the several States, and which either in their natural or improved
condition notwithstanding interruptions between the navigable
parts of such streams or waters by falls, shallows, or rapids
compelling land carriage, are used or suitable for use for the
transportation of persons or property in interstate or foreign
commerce, including therein all such interrupting falls, shallows,
or rapids, together with such other parts of streams as shall have
been authorized by Congress for improvement by the United
States or shall have been recommended to Congress for such
improvement after investigation under its authority;
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(9) "municipal purposes” means and includes all purposes within
municipal powers as defined by the constitution or laws of the
State or by the charter of the municipality;

(10) "Government dam" means a dam or other work constructed
or owned by the United States for Government purposes with or
without contribution from others;

(11) "project” means complete unit of improvement or
development, consisting of a power house, all water conduits, all
dams and appurtenant works and structures (including navigation
structures) which are a part of said unit, and all storage, diverting,
or forebay reservoirs directly connected therewith, the primary line
or lines transmitting power there from to the point of junction with
the distribution system or with the interconnected primary
transmission system, all miscellaneous structures used and useful
in connection with said unit or any part thereof, and all
water-rights, rights-of-way, ditches, dams, reservoirs, lands, or
interest in lands the use and occupancy of which are necessary or
appropriate in the maintenance and operation of such unit;

(12) "project works" means the physical structures of a project;

(13) "net investment" in a project means the actual legitimate
original cost thereof as defined and interpreted in the
“classification of investment in road and equipment of steam
roads, issue of 1914, Interstate Commerce Commission”, plus
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similar costs of additions thereto and betterments thereof, minus
the sum of the following items properly allocated thereto, if and to
the extent that such items have been accumulated during the
period of the license from earnings in excess of a fair return on
such investment: (a) Unappropriated surplus, (b) aggregate credit
balances of current depreciation accounts, and (c) aggregate
appropriations of surplus or income held in amortization, sinking
fund, or similar reserves, or expended for additions or
betterments or used for the purposes for which such reserves
were created. The term "cost" shall include, insofar as applicable,
the elements thereof prescribed in said classification, but shall
not include expenditures from funds obtained through donations
by States, municipalities, individuals, or others, and said
classification of investment of the Interstate Commerce
Commission shall insofar as applicable be published and
promulgated as a part of the rules and regulations of the
Commission,

(14) "Commission" and "Commissioner" means the Federal
Power Commission, and a member thereof, respectively;

(15) "State commission” means the regulatory body of the State
or municipality having jurisdiction to regulate rates and charges
for the sale of electric energy to consumers within the State or
municipality;

A-4

(16) "security" means any note, stock, treasury stock, bond,
debenture, or other evidence of interest in or indebtedness of a
corporation subject to the provisions of this Act;

(17)(A) "small power production facility" means a facility which is
an eligible solar, wind, waste, or geothermal facility, or a facility
which

(i) produces electric energy solely by the use, as a primary energy
source, of biomass, waste, renewable resources, geothermal
resources, or any combination hereof; and

(i) has a power production capacity which, together with any
other facilities located at the same site (as determined by the
Commission), is not greater than 80 megawatts;

(B) "primary energy source" means the fuel or fuels used for the
generation of electric energy, except that such term does not
include, as determined under rules prescribed by the
Commission, in consultation with the Secretary of Energy -

(i) the minimum amounts of fuel required for ignition, startup,
testing, flame stabilization, and control uses, and

(i) the minimum amounts of fuel required to alleviate or prevent -
(I) unanticipated equipment outages, and

(I) emergencies, directly affecting the public health, safety, or
welfare, which would result from electric power outages;

(C) "qualifying small power production facility” means a small
power production facility-

(i) which the Commission determines, by rule, meets such
requirements (including requirements respecting fuel use, fuel
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efficiency, and reliability) as the Commission may, by rule,
prescribe; and

(i) which is owned by a person not primarily engaged in the
generation or sale of electric power (other than electric power
solely from cogeneration facilities or small power production
facilities);

(D) "qualifying small power producer" means the owner or
operator of a qualifying small power production facility;

(E) "eligible solar, wind, waste or geothermal facility" means a
facility which produces electric energy solely by the use, as a
primary energy source, of solar energy, wind energy, waste
resources or geothermal resources; but only if -

(i) either of the following is submitted to the Commission not later
than December 31, 1994:

(I) an application for certification of the facility as a qualifying
small power production facility; or

(I1) notice that the facility meets the requirements for qualification;

and

(i) construction of such facility commences not later than
December 31, 1999, or, if not, reasonable diligence is exercised
toward the completion of such facility taking into account all
factors relevant to construction of the facility.

(18)(A) "cogeneration facility" means a facility which produces -
(i) electric energy, and

(i) steam or forms of useful energy (such as heat) which are
used for industrial, commercial, heating, or cooling purposes;
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(B) "qualifying cogeneration facility" means a cogeneration facility
which -

(i) the Commission determines, by rule, meets such requirements
(including requirements respecting minimum size, fuel use, and
fuel efficiency) as the Commission may, by rule, prescribe; and
(ii) is owned by a person not primarily engaged in the generation
or sale of electric power (other than electric power solely from
cogeneration facilities or small power production facilities);

(C) "qualifying cogenerator" means the owner or operator of a
qualifying cogeneration facility;

(19) "Federal power marketing agency" means any agency or
instrumentality of the United States (other than the Tennessee
Valley Authority) which sells electric energy;

(20) "evidentiary hearings" and "evidentiary proceeding” mean a
proceeding conducted as provided in sections 554, 556, and 557
of title 5, United States Code;

(21) "State regulatory authority" has the same meaning as the
term "State commission”, except that in the case of an electric
utility with respect to which the Tennessee Valley Authority has
ratemaking authority (as defined in section 3 of the Public Utility
Regulatory policies Act of 1978), such term means the Tennessee
Valley Authority;
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(22) "electric utility" means any person or State agency (including
any municipality) which sells electric energy; such term includes
the Tennessee Valley Authority, but does not include any Federal
power marketing agency.

(23) Transmitting utility. - The term "transmitting utility" means
any electric utility, qualifying cogeneration facility, qualifying small
power production facility, or Federal power marketing agency
which owns or operates electric power transmission facilities
which are used for the sale of electric energy at wholesale.

(24) Wholesale transmission services. - The term "wholesale
transmission services" means the transmission of electric energy
sold, or to be sold, at wholesale in interstate commerce.

(25) Exempt wholesale generator. - The term “"exempt wholesale
generator” shall have the meaning provided by section 32 of the
Public Utility Holding Company Act of 1935.

Section 4. The Commission is hereby authorized and
empowered

(a) To make investigations and to collect and record data
concerning the utilization of the water resources of any region to
be developed, the water-power industry and its relation to other
industries and to interstate or foreign commerce, and concerning
the location, capacity, development costs, and relation to markets
of power sites, and whether the power from Government dams
can be advantageously used by the United States for its public
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purposes, and what is a fair value of such power, to the extent the
Commission may deem necessary or useful for the purposes of
this Act.

(b) To determine the actual legitimate original cost of and the net
investment in a licensed project, and to aid the Commission in
such determinations, each licensee shall, upon oath, within a
reasonable period of time to be fixed by the Commission, after the
construction of the original project or any addition thereto or
betterment thereof, file with the Commission in such detail as the
Commission may require, a statement in duplicate showing the
actual legitimate original cost of construction of such project
addition, or betterment, and of the price paid for water rights,
rights-of-way, lands, or interest in lands. The licensee shall grant
to the Commission or to its duly authorized agent or agents, at all
reasonable times, free access to such project, addition, or
betterment, and to all maps, profiles, contracts, reports of
engineers, accounts, books, records, and all other papers and
documents relating thereto. The statement of actual legitimate
original cost of said project, and revisions thereof as determined
by the Commission, shall be filed with the Secretary of the
Treasury.

(c) To cooperate with the executive departments and other
agencies of State or National Governments in such investigations;
and for such purpose the several departments and agencies of
the National Government are authorized and directed upon the
request of the Commission, to furnish such records, papers, and
information in their possession as may be requested by the
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Commission, and temporarily to detail to the Commission such
officers or experts as may be necessary in such investigations.
(d) To make public from time to time the information secured
hereunder, and to provide for the publication of its reports and
investigations in such form and manner as may be best adapted
for public information and use. The Commission, on or before the
3d day of January of each year, shall submit to Congress for the
fiscal year preceding a classified report showing the permits and
licenses issued under this Part, and in each case the parties
thereto, the terms prescribed, and the moneys received if any, or
account thereof,

(e) To issue licenses to citizens of the United States, or to any
association of such citizens, or to any corporation organized
under the laws of the United States or any State thereof, or to
any State or municipality for the purpose of constructing,
operating, and maintaining dams, water conduits, reservoirs,
power houses, transmission lines, or other project works
necessary or convenient for the development and improvement
of navigation and for the development, transmission, and
utilization of power across, along, from, or in any of the streams
or other bodies of water over which Congress has jurisdiction
under its authority to regulate commerce with foreign nations and
among the several States, or upon any part of the public lands
and reservations of the United States (including the Territories),
or for the purpose of utilizing the surplus water or water power
from any Government dam, except as herein provided: Provided,
That licenses shall be issued within any reservation only after a
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finding by the Commission that the license will not interfere or be
inconsistent with the purpose for which such reservation was
created or acquired, and shall be subject to and contain such
conditions as the Secretary of the department under whose
supervision such reservation falls shall deem necessary for the
adequate protection and utilization of such reservations: Provided
further, That no license affecting the navigable capacity of any
navigable waters of the United States shall be issued until the
plans of the dam or other structures affecting the navigation have
been approved by the Chief of Engineers and the Secretary of the
Army. Whenever the contemplated improvement is, in the
judgment of the Commission, desirable and justified in the public
interest for the purpose of improving or developing a waterway or
waterways for the use or benefit of interstate or foreign
commerce, a finding to that effect shall be made by the
Commission and shall become a part of the records of the
Commission: Provided further, That in case the Commission shall
find that any Government dam may be advantageously used by
the United States for public purposes in addition to navigation, no
license therefore shall be issued until two years after it shall have
reported to Congress the facts and conditions relating thereto,
except that this provision shall not apply to any Government dam
constructed prior to June 10, 1920: And provided further, That
upon the filing of any application for a license which has not been
preceded by a preliminary permit under subsection (f) of this
section, notice shall be given and published as required by the
proviso of said subsection. In deciding whether to issue any
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license under this Part for any project, the Commission, in
addition to the power and development purposes for which
licenses are issued, shall give equal consideration to the
purposes of energy conservation, the protection, mitigation of
damage to, and enhancement of, fish and wildlife (including
related spawning grounds and habitat), the protection of
recreational opportunities, and the preservation of other aspects
of environmental quality.

(f) To issue preliminary permits for the purpose of enabling
applicants for a license hereunder to secure the data and to
perform the acts required by section 9 hereof: Provided, however,
That upon the filing of any application for a preliminary permit by
any person, association, or corporation the Commission, before
granting such application, shall at once give notice of such
application in writing to any State or municipality likely to be
interested in or affected by such application; and shall also
publish notice of such application once each week for four weeks
in a daily or weekly newspaper published in the county or
counties in which the project or any part hereof or the lands
affected thereby are situated.

(g) Upon its own motion to order an investigation of any
occupancy of, or evidenced intention to occupy, for the purpose
of developing electric power, public lands, reservations, or
streams or other bodies of water over which Congress has
jurisdiction under its authority to regulate commerce with foreign
nations and among the several States by any person,
corporation, State, or municipality and to issue such order as it
may find appropriate, expedient, and in the public interest to
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conserve and utilize the navigation and water-power resources of
the region.

Section 5. Each preliminary permit issued under this Part shall
be for the sole purpose of maintaining priority of application for a
license under the terms of this Part for such period or periods, not
exceeding a total of three years, as in the discretion of the
Commission may be necessary for making examinations and
surveys, for preparing maps, plans, specifications, and estimates,
and for making financial arrangements. Each such permit shall set
forth the conditions under which priority shall be maintained. Such
permits shall not be transferable, and may be canceled by order
of the Commission upon failure of permittees to comply with the
conditions thereof or for other good cause shown after notice and
opportunity for hearing.

Section 6. Licenses under this Part shall be issued for a period
not exceeding fifty years. Each such license shall be conditioned
upon acceptance by the licensee of all of the terms and
conditions of this Act and such further conditions, if any, as the
Commission shall prescribe in conformity with this Act, which said
terms and conditions and the acceptance thereof shall be
expressed in said license. Licenses may be revoked only for the
reasons and in the manner prescribed under the provisions of this
Act, and may be altered or surrendered only upon mutual
agreement between the licensee and the Commission after thirty
days' public notice.
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Section 7. (a) In issuing preliminary permits hereunder or
original licenses where no preliminary permit has been issued,
the Commission shall give preference to applications therefore by
States and municipalities, provided the plans for the same are
deemed by the Commission equally well adapted, or shall within
a reasonable time to be fixed by the Commission be made
equally well adapted, to conserve and utilize in the public interest
the water resources of the region; and as between other
applicants, the Commission may give preference to the applicant
the plans of which it finds and determines are best adapted to
develop, conserve, and utilize in the public interest the water
resources of the region, if it be satisfied as to the ability of the
applicant to carry out such plans.

(b) Whenever, in the judgment of the Commission, the
development of any water resources for public purposes should
be undertaken by the United States itself, the Commission shall
not approve any application for any project affecting such
development, but shall cause to be made such examinations,
surveys, reports, plans, and estimates of the cost of the proposed
development as it may find necessary, and shall submit its
findings to Congress with such recommendations as it may find
appropriate concerning such development.

(c) Whenever, after notice and opportunity for hearing, the
Commission determines that the United States should exercise
its right upon or after the expiration of any license to take over
any project or projects for public purposes, the Commission shall
not issue a new license to the original licensee or to a new
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licensee but shall submit its recommendation to Congress
together with such information as it may consider appropriate.

Section 8. No voluntary transfer of any license, or of the rights
thereunder granted, shall be made without the written approval of
the Commission; and any successor or assign of the rights of
such licensee, whether by voluntary transfer, judicial sale,
foreclosure sale, or otherwise, shall be subject to all the
conditions of the license under which such rights are held by such
licensee and also subject to all the provisions and conditions of
this Act to the same extent as though such successor or assign
were the original licensee hereunder: Provided, That a mortgage
or trust deed or judicial sales made thereunder or under tax sales
shall not be deemed voluntary transfers within the meaning of this
section.

Section 9. (a) Each applicant for a license hereunder shall
submit to the Commission -

(1) Such maps, plans, specifications, and estimates of cost as
may be required for a full understanding of the proposed project.
Such maps, plans, and specifications when approved by the
Commission shall be made a part of the license; and thereafter no
change shall be made in said maps, plans, or specifications until
such changes shall have been approved and made a part of such
license by the Commission.

(2) Satisfactory evidence that the applicant has complied with the
requirements of the laws of the State or States within which the
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proposed project is to be located with respect to bed and banks
and to the appropriation, diversion, and use of water for power
purposes and with respect to the right to engage in the business
of developing, transmitting and distributing power, and in any
other business necessary to effect the purposes of a license
under this Act.

(b) Upon the filing of any application for a license (other than a
license under section 15) the applicant shall make a good faith
effort to notify each of the following by certified mail:

(1) Any person who is an owner of record of any interest in the
property within the bounds of the project.

(2) Any Federal, State, municipal or other local governmental
agency likely to be interested in or affected by such application.
(c) Such additional information as the Commission may require.

Section 10. All licenses issued under this Part shall be on the
following conditions:

(a) (1) That the project adopted, including the maps, plans, and
specifications, shall be such as in the judgment of the
Commission will be best adapted to a comprehensive plan for
improving or developing a waterway or waterways for the use or
benefit of interstate or foreign commerce, for the improvement
and utilization of water-power development, for the adequate
protection, mitigation, and enhancement of fish and wildlife
(including related spawning grounds and habitat), and for other
beneficial public uses, including irrigation, flood control, water
supply, and recreational and other purposes referred to in section
4(e); and if necessary in order to secure such plan the

Commission shall have authority to require the modification of any
project and of the plans and specifications of the project works
before approval.

(2) In order to ensure that the project adopted will be best
adapted to the comprehensive plan described in paragraph (1),
the Commission shall consider each of the following:

(A) The extent to which the project is consistent with a
comprehensive plan (where one exists) for improving, developing,
or conserving a waterway or waterways affected by the project
that is prepared by -

(i) an agency established pursuant to Federal law that has the
authority to prepare such a plan; or

(ii) the State in which the facility is or will be located.

(B) The recommendations of Federal and State agencies
exercising administration over flood control, navigation, irrigation,
recreation, cultural and other relevant resources of the State in
which the project is located, and the recommendations (including
fish and wildlife recommendations) of Indian tribes affected by the
project.

(C) In the case of a State or municipal applicant, or an applicant
which is primarily engaged in the generation or sale of electric
power (other than electric power solely from cogeneration
facilities or small power production facilities),the electricity
consumption efficiency improvement program of the applicant,
including its plans, performance and capabilities for encouraging
or assisting its customers to conserve electricity cost-effectively,
taking into account the published policies, restrictions, and
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requirements of relevant State regulatory authorities applicable to
such applicant.

(3) Upon receipt of an application for a license, the Commission
shall solicit recommendations from the agencies and Indian tribes
identified in subparagraphs (A) and (B) of paragraph (2) for
proposed terms and conditions for the Commission's
consideration for inclusion in the license.

(b) That except when emergency shall require for the protection
of navigation, life, health, or property, no substantial alteration or
addition not in conformity with the approved plans shall be made
to any dam or other project works constructed hereunder of an
installed capacity in excess of two thousand horsepower without
the prior approval of the Commission; and any emergency
alteration or addition so made shall thereafter be subject to such
modification and change as the Commission may direct.

(c) That the licensee shall maintain the project works in a
condition of repair adequate for the purposes of navigation and
for the efficient operation of said works in the development and
transmission of power, shall make all necessary renewals and
replacements, shall establish and maintain adequate depreciation
reserves for such purposes, shall so maintain, and operate said
works as not to impair navigation, and shall conform to such rules
and regulations as the Commission may from time to time
prescribe for the protection of life, health, and property. Each
licensee hereunder shall be liable for all damages occasioned to
the property of others by the construction, maintenance, or
operation of the project works or of the works appurtenant or
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accessory thereto, constructed under the license and in no event
shall the United States be liable therefore.

(d) That after the first twenty years of operation, out of surplus
earned thereatter, if any, accumulated in excess of a specified
reasonable rate of return upon the net investment of a licensee in
any project or projects under license, the licensee shall establish
and maintain amortization reserves, which reserves shall, in the
discretion of the Commission, be held until the termination of the
license or be applied from time to time in reduction of the net
investment. Such specified rate of return and the proportion of
such surplus earnings to be paid into and held in such reserves
shall be set forth in the license. For any new license issued under
section 15, the amortization reserves under this subsection shall
be maintained on and after the effective date of such new license.
(e) (1) That the licensee shall pay to the United States reasonable
annual charges in an amount to be fixed by the Commission for
the purpose of reimbursing the United States for the costs of the
administration of this Part, including any reasonable and
necessary costs incurred by Federal and State fish and wildlife
agencies and other natural and cultural resource agencies in
connection with studies or other reviews carried out by such
agencies for purposes of administering their responsibilities under
this Part; for recompensing it for the use, occupancy, and
enjoyment of its lands or other property; and for the expropriation
to the Government of excessive profits until the respective States
shall make provision for preventing excessive profits or for the
expropriation thereof to themselves, or until the period of
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amortization as herein provided is reached, and in fixing such
charges the Commission shall seek to avoid increasing the price
to the consumers of power by such charges, and any such
charges may be adjusted from time to time by the Commission
as conditions may require: Provided,

That, subject to annual appropriations Acts, the portion of such
annual charges imposed by the Commission under this
subsection to cover the reasonable and necessary costs of such
agencies shall be available to such agencies (in addition to other
funds appropriated for such purposes) solely for carrying out such
studies and reviews and shall remain available until expended:
Provided, That when licenses are issued involving the use of
Government dams or other structures owned by the United
States or tribal lands embraced within Indian reservations the
Commission shall, subject to the approval of the Secretary of the
Interior in the case of such dams or structures in reclamation
projects and, in the case of such tribal lands, subject to the
approval of the Indian tribe having jurisdiction of such lands as
provided in section 16 of the Act of June 18, 1934 (48 Stat. 984),
fix a reasonable annual charge for the use thereof, and such
charges may with like approval be readjusted by the Commission
at the end of twenty years after the project is available for service
and at periods of not less than ten years thereafter upon notice
and opportunity for hearing:

Provided further, That licenses for the development,
transmission, or distribution of power by States or municipalities
shall be issued and enjoyed without charge to the extent such
power is sold to the public without profit or is used by such State
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or municipality for State or municipal purposes, except that as to
projects constructed or to be constructed by States or
municipalities primarily designed to provide or improve navigation,
licenses therefore shall be issued without charge; and that
licenses for the development, transmission, or distribution of
power for domestic, mining, or other beneficial use in projects of
not more than two thousand horsepower installed capacity may
be issued without charge, except on tribal lands within Indian
reservations; but in no case shall a license be issued free of
charge for the development and utilization of power created by
any Government dam and that the amount charged therefore in
any license shall be such as determined by the Commission:
Provided however, That no charge shall be assessed for the use
of any Government dam or structure by any licensee if, before
January 1, 1985, the Secretary of the Interior has entered into a
contract with such licensee that meets each of the following
requirements:

(A) The contract covers one or more projects for which a license
was issued by the Commission before January 1, 1985.

(B) The contract contains provisions specifically providing each of
the following:

(i) A powerplant may be built by the licensee utilizing irrigation
facilities constructed by the United States.

(i) The powerplant shall remain in the exclusive control,
possession, and ownership of the licensee concerned.

(iii) All revenue from the powerplant and from the use, sale, or
disposal of electric energy from the powerplant shall be, and
remain, the property of such licensee.(C) The contract is an
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amendatory, supplemental and replacement contract between
the United States and: (i) the Quincy-Columbia Basin Irrigation
District (Contract No. 14-06-100-6418); (i) the East Columbia
Basin Irrigation District (Contract No. 14-06-100-6419); or, (iii) the
South Columbia Basin Irrigation District (Contract No.
14-06-100-6420).

This paragraph shall apply to any project covered by a contract
referred to in this paragraph only during the term of such contract
unless otherwise provided by subsequent Act of Congress. In the
event an overpayment of any charge due under this section shall
be made by a licensee, the Commission is authorized to allow a
credit for such overpayment when charges are due for any
subsequent period.

(2) In the case of licenses involving the use of Government dams
or other structures owned by the United States, the charges fixed
(or readjusted) by the Commission under paragraph (1) for the
use of such dams or structures shall not exceed 1 mill per
kilowatt-hour for the first 40 gigawatt-hours of energy a project
produces in any year, 1 1/2 mills per kilowatt-hour for over 40 up
to and including 80 gigawatt-hours in any year, and 2 mills per
kilowatt-hour for any energy the project produces over 80
gigawatt-hours in any year. Except as provided in subsection (f)
of this section, such charge shall be the only charge assessed by
any agency of the United States for the use of such dams or
structures.

(3) The provisions of paragraph (2) shall apply with respect to -
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(A) all licenses issued after the date of enactment of this
paragraph; and

(B) all licenses issued before such date, which -

(i) did not fix a specific charge for the use of the Government dam
or structure involved; and

(ii) did not specify that no charge would be fixed for the use of
such dam or structure.

(4) Every 5 years, the Commission shall review the
appropriateness of the annual charge limitations provided for in
this subsection and report to Congress concerning its
recommendations thereon.

(f) That whenever any licensee hereunder is directly benefited by
the construction work of another licensee, a permittee, or of the
United States of a storage reservoir or other headwater
improvement, the Commission shall require as a condition of the
license that the licensee so benefited shall reimburse the owner
of such reservoir or other improvements for such part of the
annual charges for interest, maintenance, and depreciation
thereon as the Commission may deem equitable. The proportion
of such charges to be paid by any licensee shall be determined by
the Commission. The licensees or permittees affected shall pay
to the United States the cost of making such determination as
fixed by the Commission.

Whenever such reservoir or other improvement is constructed by
the United States the Commission shall assess similar charges
against any licensee directly benefited thereby, and any amount
so assessed shall be paid into the Treasury of the United States,
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to be reserved and appropriated as a part of the special fund for
headwater improvements as provided in section 17 hereof.
Whenever any power project not under license is benefited by the
construction work of a licensee or permittee, the United States or
any agency thereof, the Commission, after notice to the owner or
owners of such unlicensed project, shall determine and fix a
reasonable and equitable annual charge to be paid to the
licensee or permittee on account of such benefits, or to the
United States if it be the owner of such headwater improvement.
(g) Such other conditions not inconsistent with the provisions of
this Act as the Commission may require.

(h) (1) Combinations, agreements, arrangements, or
understandings, express or implied, to limit the output of
electrical energy, to restrain trade, or to fix, maintain, or increase
prices for electrical energy or service are hereby prohibited. (2)
That conduct under the license that: (A) results in the
contravention of the policies expressed in the antitrust laws; and
(B) is not otherwise justified by the public interest considering
regulatory policies expressed in other applicable law (including
but not limited to those contained in Part Il of this Act) shall be
prevented or adequately minimized by means of conditions
included in the license prior to its issuance. In the event it is
impossible to prevent or adequately minimize the contravention,
the Commission shall refuse to issue any license to the applicant
for the project and, in the case of an existing project, shall take
appropriate action to provide thereafter for the operation and
maintenance of the affected project and for the issuing of a new
license in accordance with section 15 of this Part.
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(i) In issuing licenses for a minor part only of a complete project,
or for a complete project of not more than two thousand
horsepower installed capacity, the Commission may in its
discretion waive such conditions, provisions, and requirements of
this Part, except the license period of fifty years, as it may deem
to be to the public interest to waive under the circumstances:
Provided, That the provisions hereof shall not apply to annual
charges for use of lands within Indian reservations.

()(1) That in order to adequately and equitably protect, mitigate
damages to, and enhance, fish and wildlife (including related
spawning grounds and habitat) affected by the development,
operation, and management of the project, each license issued
under this Part shall include conditions for such protection,
mitigation, and enhancement. Subject to paragraph (2), such
conditions shall be based on recommendations received pursuant
to the Fish and Wildlife Coordination Act (16 U.S.C. 661 et seq.)
from the National Marine Fisheries Service, the United States
Fish and Wildlife Service, and State fish and wildlife agencies.

(2) Whenever the Commission believes that any recommendation
referred to in paragraph (1) may be inconsistent with the purposes
and requirements of this Part or other applicable law, the
Commission and the agencies referred to in paragraph (1) shall
attempt to resolve any such inconsistency, giving due weight to
the recommendations, expertise, and statutory responsibilities of
such agencies. If, after such attempt, the Commission does not
adopt in whole or in part a recommendation of any such agency,
the Commission shall publish each of the following findings
(together with a statement of the basis for each of the findings):
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(A) A finding that adoption of such recommendation is
inconsistent with the purposes and requirements of this Part or
with other applicable provisions of law.

(B) A finding that the conditions selected by the Commission
comply with the requirements of paragraph (1). Subsection (i) of
this section shall not apply to the conditions required under this
subsection.

Section 11. That if the dam or other project works are to be
constructed across, along, or in any of the navigable waters of
the United States, the Commission may, insofar as it deems the
same reasonably necessary to promote the present and future
needs of navigation and consistent with a reasonable investment
cost to the licensee, include in the license any one or more of the
following provisions or requirements:

(a) That such licensee shall, to the extent necessary to preserve
and improve navigation facilities, construct, in whole or in part,
without expense to the United States, in connection with such
dam, a lock or locks, booms, sluices, or other structures for
navigation purposes, in accordance with plans and specifications
approved by the Chief of Engineers and the Secretary of the
Army and made part of such license.

(b) That in case such structures for navigation purposes are not
made a part of the original construction at the expense of the
licensee, then whenever the United States shall desire to
complete such navigation facilities the licensee shall convey to
the United States, free of cost, such of its land and its
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rights-of-way and such right of passage through its dams or other
structures, and permit such control of pools as may be required to
complete such navigation facilities.

(c) That such licensee shall furnish free of cost to the United
States power for the operation of such navigation facilities,
whether constructed by the licensee or by the United States.

Section 12. That whenever application is filed for a project
hereunder involving navigable waters of the United States, and
the Commission shall find upon investigation that the needs of
navigation require the construction of a lock or locks or other
navigation structures, and that such structures cannot, consistent
with a reasonable investment cost to the applicant, be provided in
the manner specified in section 11, subsection (a) hereof, the
Commission may grant the application with the provision to be
expressed in the license that the licensee will install the
necessary navigation structures if the Government fails to make
provision therefore within a time to be fixed in the license and
cause a report upon such project to be prepared, with estimates
of cost of the power development and of the navigation
structures, and shall submit such report to Congress with such
recommendations as it deems appropriate concerning the
participation of the United States in the cost of construction of
such navigation structures.

Section 13. That the licensee shall commence the construction
of the project works within the time fixed in the license, which
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shall not be more than two years from the date thereof, shall
thereafter in good faith and with due diligence prosecute such
construction, and shall within the time fixed in the license
complete and put into operation such part of the ultimate
development as the Commission shall deem necessary to supply
the reasonable needs of the then available market, and shall from
time to time thereafter construct such portion of the balance of
such development as the Commission may direct, so as to supply
adequately the reasonable market demands until such
development shall have been completed. The periods for the
commencement of construction may be extended once but not
longer than two additional years and the period for the completion
of construction carried on in good faith and with reasonable
diligence may be extended by the Commission when not
incompatible with the public interests. In case the licensee shall
not commence actual construction of the project works, or of any
specified part thereof, within the time prescribed in the license or
as extended by the Commission, then, after due notice given, the
license shall, as to such project works or part thereof, be
terminated upon written order of the Commission. In case the
construction of the project works, or of any specified part thereof,
has been begun but not completed within the time prescribed in
the license, or as extended by the Commission, then the Attorney
General, upon the request of the Commission, shall institute
proceedings in equity in the district court of the United States for
the district in which any part of the project is situated for the
revocation of said license, the sale of the works constructed, and
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such other equitable relief as the case may demand, as provided
for in section 26 hereof.

Section 14. (a) Upon not less than two years' notice in writing
from the Commission the United States shall have the right upon
or after the expiration of any license to take over and thereafter to
maintain and operate any project or projects as defined in section
3 hereof, and covered in whole or in part by the license, or the
right to take over upon mutual agreement with the licensee all
property owned and held by the licensee then valuable and
serviceable in the development, transmission, or distribution of
power and which is then dependent for its usefulness upon the
continuance of the license, together with any lock or locks or other
aids to navigation constructed at the expense of the licensee,
upon the condition that before taking possession it shall pay the
net investment of the licensee in the project or projects taken, not
to exceed the fair value of the property taken, plus such
reasonable damages, if any, to property of the licensee valuable,
serviceable, and dependent as above set forth but not taken, as
may be caused by the severance therefrom of property taken, and
shall assume all contracts entered into by the licensee with the
approval of the Commission. The net investment of the licensee
in the project or projects so taken and the amount of such
severance damages, if any, shall be determined by the
Commission after notice and opportunity for hearing. Such net
investment shall not include or be affected by the value of any
lands, rights-of-way, or other property of the United States
licensed by the Commission under this Act, by the license or by
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good will, going value, or prospective revenues; nor shall the
values allowed for water rights, rights-of-way, lands, or interest in
lands be in excess of the actual reasonable cost thereof at the
time of acquisition by the licensee: Provided, That the right of the
United States or any State or municipality to take over, maintain,
and operate any project licensed under this Act at any time by
condemnation proceedings upon payment of just compensation
is expressly reserved.

(b) In any relicensing proceeding before the Commission any
Federal department or agency may timely recommend, pursuant
to such rules as the Commission shall prescribe, that the United
States exercise its right to take over any project or projects.
Thereafter, the Commission, if its does not itself recommend
such action pursuant to the provisions of section 7(c) of this part,
shall upon motion of such department or agency stay the
effective date of any order issuing a license, except an order
issuing an annual license in accordance with the proviso of
section 15(a), for two years after the date of issuance of such
order, after which period the stay shall terminate, unless
terminated earlier upon motion of the department or agency
requesting the stay or by action of Congress. The Commission
shall notify the Congress of any stay granted pursuant to this
subsection.

Section 15. (a) (1) If the United States does not, at the
expiration of the existing license, exercise its right to take over,
maintain, and operate any project or projects of the licensee, as

A-17

provided in section 14 hereof, the Commission is authorized to
issue a new license to the existing licensee upon such terms and
conditions as may be authorized or required under the then
existing laws and regulations, or to issue a new license under said
terms and conditions to a new licensee, which license may cover
any project or projects covered by the existing license, and shall
be issued on the condition that the new licensee shall, before
taking possession of such project or projects, pay such amount,
and assume such contracts as the United States is required to do
in the manner specified in section 14 hereof: Provided, That in the
event the United States does not exercise the right to take over or
does not issue a license to a new licensee, or issue a new license
to the existing licensee, upon reasonable terms, then the
Commission shall issue from year to year an annual license to the
then licensee under the terms and conditions of the existing
license until the property is taken over or a new license is issued
as aforesaid.

(2) Any new license issued under this section shall be issued to
the applicant having the final proposal which the Commission
determines is best adapted to serve the public interest, except
that in making this determination the Commission shall ensure
that insignificant differences with regard to subparagraphs (A)
through (G) of this paragraph between competing applications are
not determinative and shall not result in the transfer of a project.
In making a determination under this section (whether or not more
than one application is submitted for the project), the Commission
shall, in addition to the requirements of section 10 of this Part,



APPENDIX A

consider (and explain such consideration in writing) each of the
following:

(A) The plans and abilities of the applicant to comply with (i) the
articles, terms, and conditions of any license issued to it and (i)
other applicable provisions of this Part.

(B) The plans of the applicant to manage, operate, and maintain
the project safely.

(C) The plans and abilities of the applicant to operate and
maintain the project in a manner most likely to provide efficient
and reliable electric service.

(D) The need of the applicant over the short and long term for the
electricity generated by the project or projects to serve its
customers, including, among other relevant considerations, the
reasonable costs and reasonable availability of alternative
sources of power, taking into consideration conservation and
other relevant factors and taking into consideration the effect on
the provider (including its customers) of the alternative source of
power, the effect on the applicant's operating and load
characteristics, the effect on communities served or to be served
by the project, and in the case of an applicant using power for the
applicant's own industrial facility and related operations, the
effect on the operation and efficiency of such facility or related
operations, its workers, and the related community. In the case of
an applicant that is an Indian tribe applying for a license for a
project located on the tribal reservation, a statement of the need
of such tribe for electricity generated by the project to foster the
purposes of the reservation may be included.
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(E) The existing and planned transmission services of the
applicant, taking into consideration system reliability, costs, and
other applicable economic and technical factors.

(F) Whether the plans of the applicant will be achieved, to the
greatest extent possible, in a cost effective manner.

(G) Such other factors as the Commission may deem relevant,
except that the terms and conditions in the license for the
protection, mitigation, or enhancement of fish and wildlife
resources affected by the development, operation, and
management of the project shall be determined in accordance
with section 10, and the plans of an applicant concerning fish and
wildlife shall not be subject to a comparative evaluation under this
subsection.

(3) In the case of an application by the existing licensee, the
Commission shall also take into consideration each of the
following:

(A) The existing licensee's record of compliance with the terms
and conditions of the existing license.

(B) The actions taken by the existing licensee related to the
project which affect the public.

(b) (1) Each existing licensee shall notify the Commission whether
the licensee intends to file an application for a new license or not.
Such notice shall be submitted at least 5 years before the
expiration of the existing license.

(2) At the time notice is provided under paragraph (1), the existing
licensee shall make each of the following reasonably available to
the public for inspection at the offices of such licensee: current
maps, drawings, data, and such other information as the
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Commission shall, by rule, require regarding the construction and
operation of the licensed project. Such information shall include,
to the greatest extent practicable pertinent energy conservation,
recreation, fish and wildlife, and other environmental information.
Copies of the information shall be made available at reasonable
costs of reproduction. Within 180 days after the enactment of the
Electric Consumers Protection Act of 1986, the Commission shall
promulgate regulations regarding the information to be provided
under this paragraph.

(3) Promptly following receipt of notice under paragraph (1), the
Commission shall provide public notice of whether an existing
licensee intends to file or not to file an application for a new
license. The Commission shall also promptly notify the National
Marine Fisheries Service and the United States Fish and Wildlife
Service, and the appropriate State fish and wildlife agencies.

(4) The Commission shall require the applicant to identify any
Federal or Indian lands included in the project boundary, together
with a statement of the annual fees paid as required by this Part
for such lands, and to provide such additional information as the
Commission deems appropriate to carry out the Commission's
responsibilities under this section.

(c) (1) Each application for a new license pursuant to this section
shall be filed with the Commission at least 24 months before the
expiration of the term of the existing license. Each applicant shall
consult with the fish and wildlife agencies referred to in
subsection (b) of this section and, as appropriate, conduct
studies with such agencies. Within 60 days after the statutory
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deadline for the submission of applications, the Commission shall
issue a notice establishing expeditious procedures for relicensing
and a deadline for submission of final amendments, if any, to the
application.

(2) The time periods specified in this subsection and in subsection
(b) of this section shall be adjusted, in a manner that achieves the
objectives of this section, by the Commission by rule or order with
respect to existing licensees who, by reason of the expiration
dates of their licenses, are unable to comply with a specified time
period.

(d) (1) In evaluating applications for new licenses pursuant to this
section, the Commission shall not consider whether an applicant
has adequate transmission facilities with regard to the project.

(2) When the Commission issues a new license (pursuant to this
section) to an applicant which is not the existing licensee of the
project and finds that it is not feasible for the new licensee to
utilize the energy from such project without provision by the
existing licensee of reasonable services, including transmission
services, the Commission shall give notice to the existing licensee
and the new licensee to immediately enter into negotiations for
such services and the costs demonstrated by the existing
licensee as being related to the provision of such services. It is
the intent of the Congress that such negotiations be carried out in
good faith and that a timely agreement be reached between the
parties in order to facilitate the transfer of the license by the date
established when the Commission issued the new license. If such
parties do not notify the Commission that within the time
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established by the Commission in such notice (and if appropriate,
in the judgment of the Commission, one 45-day extension
thereof), a mutually satisfactory arrangement for such services
that is consistent with the provisions of this Act has been
executed, the Commission shall order the existing licensee to file
(pursuant to section 205 of this Act) with the Commission a tariff,
subject to refund, ensuring such services beginning on the date
of transfer of the project and including just and reasonable rates
and reasonable terms and conditions. After notice and
opportunity for a hearing, the Commission shall issue a final
order adopting or modifying such tariff for such services at just
and reasonable rates in accordance with section 205 of this Act
and in accordance with reasonable terms and conditions. The
Commission, in issuing such order, shall ensure the services
necessary for the full and efficient utilization and benefits for the
license term of the electric energy from the project by the new
licensee in accordance with the license and this Part, except that
in issuing such order the Commission -

(A) shall not compel the existing licensee to enlarge generating
facilities, transmit electric energy other than to the distribution
system (providing service to customers) of the new licensee
identified as of the date one day preceding the date of license
award, or require the acquisition of new facilities, including the
upgrading of existing facilities other than any reasonable
enhancement or improvement of existing facilities controlled by
the existing licensee (including any acquisition related to such
enhancement or improvement) necessary to carry out the
purposes of this paragraph;
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(B) shall not adversely affect the continuity and reliability of
service to the customers of the existing licensee;

(C) shall not adversely affect the operational integrity of the
transmission and electric systems of the existing licensee;

(D) shall not cause any reasonably quantifiable increase in the
jurisdictional rates of the existing licensee; and

(E) shall not order any entity other than the existing licensee to
provide transmission or other services.

Such order shall be for such period as the Commission deems
appropriate, not to exceed the term of the license. At any time,
the Commission, upon its own motion or upon a petition by the
existing or new licensee and after notice and opportunity for a
hearing, may modify, extend, or terminate such order.

(e) Except for an annual license, any license issued by the
Commission under this section shall be for a term which the
Commission determines to be in the public interest but not less
than 30 years, nor more than 50 years, from the date on which
the license is issued.

(f) Inissuing any licenses under this section except an annual
license, the Commission, on its own motion or upon application of
any licensee, person, State, municipality, or State commission,
after notice to each State commission and licensee affected, and
after opportunity for hearing, whenever it finds that in conformity
with a comprehensive plan for improving or developing a
waterway or waterways for beneficial public uses all or part of any
licensed project should no longer be used or adapted for use for
power purposes, may license all or part of the project works for
nonpower use. A license for nonpower use shall be issued to a
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new licensee only on the condition that the new licensee shall,
before taking possession of the facilities encompassed
thereunder, pay such amount and assume such contracts as the
United States is required to do, in the manner specified in section
14 hereof. Any license for nonpower use shall be a temporary
license. Whenever, in the judgment of the Commission, a State,
municipality, interstate agency, or another Federal agency is
authorized and willing to assume regulatory supervision of the
lands and facilities included under the nonpower license and
does so, the Commission shall thereupon terminate the license.
Consistent with the provisions of the Act of August 15, 1953 (67
Stat; 16 U.S.C. 828-828c), every licensee for nonpower use shall
keep such accounts and file such annual and other periodic or
special reports concerning the removal, alteration, nonpower use,
or other disposition of any project works or parts thereof covered
by the nonpower use license as the Commission may by rules
and regulations or order prescribe as necessary or appropriate.

Section 16. When in the opinion of the President of the United
States, evidenced by a written order addressed to the holder of
any license hereunder, the safety of the United States demands
it, the United States shall have the right to enter upon and take
possession of any project or part thereof, constructed,
maintained, or operated under said license, for the purpose of
manufacturing nitrates, explosives, or munitions of war, or for any
other purpose involving the safety of the United States, to retain
possession, management, and control thereof for such length of
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time as may appear to the President to be necessary to
accomplish said purposes, and then to restore possession and
control to the party or parties entitled thereto; and in the event
that the United States shall exercise such right it shall pay to the
party or parties entitled thereto just and fair compensation for the
use of said property as may be fixed by the Commission upon the
basis of a reasonable profit in time of peace, and the cost of
restoring said property to as good condition as existed at the time
of the taking over thereof, less the reasonable value of any
improvements that may be made thereto by the United States and
which are valuable and serviceable to the licensee.

Section 17. (a) All proceeds from any Indian reservation shall be
placed to the credit of the Indians of such reservation. All other
charges arising from licenses hereunder, except charges fixed by
the Commission for the purpose of reimbursing the United States
for the costs of administration of this Part, shall be paid into the
Treasury of the United States, subject to the following distribution:
12 1/2 per centum thereof is hereby appropriated to be paid into
the Treasury of the United States and credited to "Miscellaneous
receipts"; 50 per centum of the charges arising from licenses
hereunder for the occupancy and use of public lands and national
forests shall be paid into, reserved, and appropriated as a part of
the reclamation fund created by the Act of Congress known as the
Reclamation Act, approved June 17, 1902; and 37 1/2 per centum
of the charges arising from licenses hereunder for the occupancy
and use of national forests and public lands from development
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within the boundaries of any State shall be paid by the Secretary
of the Treasury to such State; and 50 per centum of the charges
arising from all other licenses hereunder is reserved and
appropriated as a special fund in the Treasury to be expended
under the direction of the Secretary of the Army in the
maintenance and operation of dams and other navigation
structures owned by the United States or in the construction,
maintenance, or operation of headwater or other improvements
of navigable waters of the United States. The proceeds of
charges made by the Commission for the purpose of reimbursing
the United States for the costs of the administration of this Part
shall be paid into the Treasury of the United States and credited
to miscellaneous receipts.

(b) In case of delinquency on the part of any licensee in the
payment of annual charges a penalty of 5 per centum of the total
amount so delinquent may be added to the total charges which
shall apply for the first month or part of month so delinquent with
an additional penalty of 3 per centum for each subsequent month
until the total of the charges and penalties are paid or until the
license is canceled and the charges and penalties satisfied in
accordance with law.

Section 18. The Commission shall require the construction,
maintenance, and operation by a licensee at its own expense of
such lights and signals as may be directed by the Secretary of
the Department in which the Coast Guard is operating, and such
fishways as may be prescribed by the Secretary of the Interior or
the Secretary of Commerce, as appropriate. The operation of any
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navigation facilities which may be constructed as a part of or in
connection with any dam or diversion structure built under the
provisions of this Act, whether at the expense of a licensee
hereunder or of the United States, shall at all times be controlled
by such reasonable rules and regulations in the interest of
navigation, including the control of the level of the pool caused by
such dam or diversion structure as may be made from time to
time by the Secretary of the Army; and for willful failure to comply
with any such rule or regulation such licensee shall be deemed
guilty of a misdemeanor, and upon conviction thereof shall be
punished as provided in section 316 hereof.

Section 19. That as a condition of the license, every licensee
hereunder which is a public-service corporation, or a person,
association, or corporation owning or operating any project and
developing, transmitting, or distributing power for sale or use in
public service, shall abide by such reasonable regulation of the
services to be rendered to customers or consumers of power, and
of rates and charges of payment therefor, as may from time to
time be prescribed by any duly constituted agency of the State in
which the service is rendered or the rate charged. That in case of
the development, transmission, or distribution, or use in public
service of power by any licensee hereunder or by its customer
engaged in public service within a State which has not authorized
and empowered a Commission or other agency or agencies
within said State to regulate and control the services to be
rendered by such licensee or by its customer engaged in public
service, or the rates and charges of payment therefor, or the
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amount or character of securities to be issued by any of said
parties, it is agreed as a condition of such license that jurisdiction
is conferred upon the Commission, upon complaint of any person
aggrieved or upon its own initiative, to exercise such regulation
and control until such time as the State shall have provided a
Commission or other authority for such regulation and control:
Provided, That the jurisdiction of the Commission shall cease and
determine as to each specific matter of regulation and control
prescribed in this section as soon as the State shall have
provided a Commission or other authority for the regulation and
control of that specific matter.

Section 20. That when said power or any part thereof shall enter
into interstate or foreign commerce the rates charged and the
service rendered by any such licensee, or by any subsidiary
corporation, the stock of which is owned or controlled directly or
indirectly by such licensee, or by any person, corporation, or
association purchasing power from such licensee for sale and
distribution or use in public service shall be reasonable,
nondiscriminatory, and just to the customer and all unreasonable
discriminatory and unjust rates or services are prohibited and
declared to be unlawful; and whenever any of the States directly
concerned has not provided a Commission or other authority to
enforce the requirements of this section within such State or to
regulate and control the amount and character of securities to be
issued by any of such parties, or such States are unable to agree
through their properly constituted authorities on the services to be
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rendered, or on the rates or charges of payment therefore, or on
the amount or character of securities to be issued by any of said
parties, jurisdiction is conferred upon the Commission, upon
complaint of any person, aggrieved, upon the request of any State
concerned, or upon its own initiative to enforce the provisions of
this section, to regulate and control so much of the services
rendered, and of the rates and charges of payment therefore as
constitute interstate or foreign commerce and to regulate the
issuance of securities by the parties included within this section,
and securities issued by the licensee subject to such regulations
shall be allowed only for the bona fide purpose of financing and
conducting the business of such licensee. The administration of
the provisions of this section, so far as applicable, shall be
according to the procedure and practice in fixing and regulating
the rates, charges, and practices of railroad companies as
provided in the Act to regulate commerce, approved February 4,
1887, as amended, and that the parties subject to such regulation
shall have the same rights of hearing, defense, and review as
said companies in such cases.

In any valuation of the property of any licensee hereunder for
purposes of rate making, no value shall be claimed by the
licensee or allowed by the Commission for any project or projects
under license in excess of the value or values prescribed in
section 14 hereof for the purposes of purchase by the United
States, but there shall be included the cost to such licensee of the
construction of the lock or locks or other aids of navigation and all
other capital expenditures required by the United States, and no
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value shall be claimed or allowed for the rights granted by the
Commission or by this Act.

Section 21. That when any licensee cannot acquire by contract
or pledges an unimproved dam site or the right to use or damage
the lands or property of others necessary to the construction,
maintenance, or operation of any dam, reservoir, diversion
structure, or the works appurtenant or accessory thereto, in
conjunction with any improvement which in the judgment of the
Commission is desirable and justified in the public interest for the
purpose of improving or developing a waterway or waterways for
the use or benefit of interstate or foreign commerce, it may
acquire the same by the exercise of the right of eminent domain
in the district court of the United States for the district in which
such land or other property may be located, or in the State
courts. The practice and procedure in any action or proceeding
for that purpose in the district court of the United States shall
conform as nearly as may be with the practice and procedure in
similar action or proceeding in the courts of the State where the
property is situated: Provided, That United States district courts
shall only have jurisdiction of cases when the amount claimed by
the owner of the property to be condemned exceeds $3,000.
Provided further, That no licensee may use the right of eminent
domain under this section to acquire any lands or other property
that, prior to October 24, 1992, were owned by a State or political
subdivision thereof and were part of or included within any public
park, recreation area or wildlife refuge established under State or
local law. In the case of lands or other property that are owned

A-24

by a State or political subdivision and are part of or included
within a public park, recreation area or wildlife refuge established
under State or local law on or after October 24, 1992, no licensee
may use the right of eminent domain under this section to acquire
such lands or property unless there has been a public hearing
held in the affected community and a finding by the Commission,
after due consideration of expressed public views and the
recommendations of the State or political subdivision that owns
the lands or property, that the license will not interfere or be
inconsistent with the purposes for which such lands or property
are owned.

Section 22. That whenever the public interest requires or justifies
the execution by the licensee of contracts for the sale and delivery
of power for periods extending beyond the date of termination of
the license, such contracts may be entered into upon the joint
approval of the Commission and of the public-service
Commission or other similar authority in the State in which the
sale or delivery of power is made, or if sold or delivered in a State
which has no such public-service commission, then upon the
approval of the Commission, and thereafter, in the event of failure
to issue a new license to the original licensee at the termination of
the license, the United States or the new licensee, as the case
may be, shall assume and fulfill all such contracts.

Section 23. (a) The provisions of this Part shall not be construed
as affecting any permit or valid existing right-of-way heretofore
granted or as confirming or otherwise affecting any claim, or as
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affecting any authority heretofore given pursuant to law, but any
person, association, corporation, State, or municipality holding or
possessing such permit, right-of-way or authority may apply for a
license under this Act, and upon such application the
Commission may issue to any such applicant a license in
accordance with the provisions of this Part and in such case the
provisions of this Act shall apply to such applicant as a licensee
hereunder: Provided, That when application is made for a license
under this section for a project or projects already constructed the
fair value of said project or projects determined as provided in
this section, shall for the purposes of this Part and of said license
be deemed to be the amount to be allowed as the net investment
of the applicant in such project or projects as of the date of such
license, or as of the date of such determination, if license has not
been issued. Such fair value shall be determined by the
Commission after notice and opportunity for hearing.

(b)(2) It shall be unlawful for any person, State, or municipality,
for the purpose of developing electric power, to construct,
operate, or maintain any dam, water conduit, reservoir, power
house, or other works incidental thereto across, along, or in any
of the navigable waters of the United States, or upon any part of
the public lands or reservations of the United States (including
the Territories), or utilize the surplus water or water power from
any Government dam, except under and in accordance with the
terms of a permit or valid existing right-of-way granted prior to
June 10, 1920, or a license granted pursuant to this Act. Any

person, association, corporation, State, or municipality intending
to construct a dam or other project works, across, along, over, or
in any stream or part thereof, other than those defined herein as
navigable waters, and over which Congress has jurisdiction under
its authority to regulate commerce with foreign nations and
among the several States shall before such construction file
declaration of such intention with the Commission, whereupon the
Commission shall cause immediate investigation of such
proposed construction to be made, and if upon investigation it
shall find that the interests of interstate or foreign commerce
would be affected by such proposed construction, such person,
association, corporation, State, or municipality shall not construct,
maintain, or operate such dam or other project works until it shall
have applied for and shall have received a license under the
provisions of this Act. If the Commission shall not so find, and if
no public lands or reservations are affected, permission is granted
to construct such dam or other project works in such stream upon
compliance with State laws.

(2) No person may commence any significant modification of any
project licensed under, or exempted from, this Act unless such
modification is authorized in accordance with terms and
conditions of such license or exemption and the applicable
requirements of this Part. As used in this paragraph, the term
“commence" refers to the beginning of physical on-site activity
other than surveys or testing.
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Section 24. Any lands of the United States included in any
proposed projection under the provisions of this Part shall from
the date of filing of application therefor be reserved from entry,
location, or other disposal under the laws of the United States
until otherwise directed by the Commission or by Congress.
Notice that such application has been made, together with the
date of filing thereof and a description of the lands of the United
States affected thereby, shall be filed in the local land office for
the district in which such lands are located. Whenever the
Commission shall determine that the value of any lands of the
United States so applied for, or heretofore or hereafter reserved
or classified as power sites, will not be injured or destroyed for
the purposes of power development by location, entry, or
selection under the public-land laws, the Secretary of the Interior,
upon notice of such determination, shall declare such lands open
to location, entry, or selection, for such purpose or purposes and
under such restrictions as the Commission may determine,
subject to and with a reservation of the right of the United States
or its permittees or licensees to enter upon, occupy, and use any
part or all of said lands necessary, in the judgment of the
Commission, for the purposes of this Part, which right shall be
expressly reserved in every patent issued for such lands; and no
claim or right to compensation shall accrue from the occupation
or use of any of said lands for said purposes. The United States
or any licensee for any such lands hereunder may enter
thereupon for the purposes of this Part, upon payment of any
damages to crops, buildings, or other improvements caused
thereby to the owner thereof, or upon giving a good and sufficient
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bond to the United States for the use and benefit of the owner to
secure the payment of such damages as may be determined and
fixed in an action brought upon the bond in a court of competent
jurisdiction, said bond to be in the form prescribed by the
Commission: Provided, That locations, entries, selections, or
filings heretofore made for lands reserved as water-power sites,
or in connection with water-power development, or electrical
transmission may proceed to approval or patent under and
subject to the limitations and conditions in this section contained:
Provided further, That before any lands applied for, or heretofore
or hereafter reserved, or classified as power sites, are declared
open to location, entry, or selection by the Secretary of the
Interior, notice of intention to make such declaration shall be
given to the Governor of the State within which such lands are
located, and such State shall have ninety days from the date of
such notice within which to file, under any statute or regulation
applicable thereto, an application for the reservation to the State,
or any political subdivision thereof, of any lands required as a
right-of-way for a public highway or as a source of materials for
the construction and maintenance of such highways, and a copy
of such application shall be filed with the Federal Power
Commission; and any location, entry, or selection of such lands,
or subsequent patent thereof, shall be subject to any rights
granted the State pursuant to such application.

Section 25. [Repealed August 26, 1935.]
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Section 26. That the Attorney General may, on request of the
Commission or of the Secretary of the Army, institute
proceedings in equity in the district court of the United States in
the district in which any project or part thereof is situated for the
purpose of revoking for violation of its terms any permit or license
issued hereunder, or for the purpose of remedying or correcting
by injunction, mandamus, or other process any act of commission
or omission in violation of the provisions of this Act or of any
lawful regulation or order promulgated hereunder. The district
courts shall have jurisdiction over all of the above-mentioned
proceedings and shall have power to issue and execute all
necessary process and to make and enforce all writs, orders and
decrees to compel compliance with the lawful orders and
regulations of the Commission and of the Secretary of the Army,
and to compel the performance of any condition imposed under
the provisions of this Act. In the event a decree revoking a
license is entered, the court is empowered to sell the whole or
any part of the project or projects under license, to wind up the
business of such licensee conducted in connection with such
project or projects, to distribute the proceeds to the parties
entitled to the same, and to make and enforce such further orders
and decrees as equity and justice may require. At such sale or
sales the vendee shall take the rights and privileges belonging to
the licensee and shall perform the duties of such licensee and
assume all outstanding obligations and liabilities of the licensee
which the court may deem equitable in the premises; and at such
sale or sales the United States may become a purchaser, but it
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shall not be required to pay a greater amount than it would be
required to pay under the provisions of section14 hereof at the
termination of the license.

Section 27. That nothing contained herein shall be construed as
affecting or intending to affect or in any way to interfere with the
laws of the respective States relating to the control, appropriation,
use, or distribution of water used in irrigation or for municipal or
other uses, or any vested right acquired therein.

Section 28. That the right to alter, amend, or repeal this Act is
expressly reserved; but no such alteration, amendment, or repeal
shall affect any license theretofore issued under the provisions of
this Act or the rights of any licensee thereunder.

Section 29. That all Acts or parts of Acts inconsistent with this
Act are repealed: Provided, That nothing contained herein shall
be held or construed to modify or repeal any of the provisions of
the Act of Congress approved December 19, 1913, granting
certain rights-of-way to the city and county of San Francisco, in
the State of California. Provided further, That section 18 of an Act
making appropriations for the construction, repair and
preservation, of certain public works on rivers and harbors, and
for other purposes, approved August 8, 1917, is hereby
repealed.”
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Section 30. (a) Except as provided in subsection (b) or (c), the
Commission may grant an exemption in whole or in part, from the
requirements of this part, including any license requirements
contained in this part, to any facility (not including any dam or
other impoundment) constructed, operated, or maintained for the
generation of electric power which the Commission determines,
by rule or order -

(1) is located on non-Federal lands, and

(2) utilizes for such generation only the hydroelectric potential of
a manmade conduit, which is operated for the distribution of
water for agricultural, municipal, or industrial consumption and
not primarily for the generation of electricity.

(b) The Commission may not grant any exemption under
subsection (a) to any facility the installed capacity of which
exceeds 15 megawatts (40 megawatts in the case of a facility
constructed, operated, and maintained by an agency or
instrumentality of a State or local government solely for water
supply for municipal purposes).

(¢) In making the determination under subsection (a) of this
section the Commission shall consult with the United States Fish
and Wildlife Service, National Marine Fisheries Service and the
State agency exercising administration over the fish and wildlife
resources of the State in which the facility is or will be located, in
the manner provided by the Fish and Wildlife Coordination Act
(16 U.S.C. 661, et seq.), and shall include in any such exemption
-(1) such terms and conditions as the Fish and Wildlife Service,
National Marine Fisheries Service and the State agency each
determine are appropriate to prevent loss of, or damage to, such
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resources and to otherwise carry out the purposes of such Act,
and

(2) such terms and conditions as the Commission deems
appropriate to insure that such facility continues to comply with
the provisions of this section and terms and conditions included in
any such exemption.

(d) Any violation of a term or condition of any exemption granted
under subsection (a) shall be treated as a violation of a rule or
order of the Commission under this Act.

(e) The Commission, in addition to the requirements of section
10(e), shall establish fees which shall be paid by an applicant for
a license or exemption for a project that is required to meet terms
and conditions set by fish and wildlife agencies under subsection
(c). Such fees shall be adequate to reimburse the fish and wildlife
agencies referred to in subsection (c) for any reasonable costs
incurred in connection with any studies or other reviews carried
out by such agencies for purposes of compliance with this
section. The fees shall, subject to annual appropriations Acts, be
transferred to such agencies by the Commission for use solely for
purposes of carrying out such studies and shall remain available
until expended.

Section 31. Enforcement

(a) Monitoring and investigation.--The Commission shall monitor
and investigate compliance with each license and permit issued
under this Part and with each exemption granted from any
requirement of this Part. The Commission shall conduct such
investigations as may be necessary and proper in accordance
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with this Act. After notice and opportunity for public hearing, the
Commission may issue such orders as necessary to require
compliance with the terms and conditions of licenses and permits
issued under this Part and with the terms and conditions of
exemptions granted from any requirement of this Part.

(b) Revocation orders.--After notice and opportunity for an
evidentiary hearing, the Commission may also issue an order
revoking any license issued under this Part or any exemption
granted from any requirement of this Part where any licensee or
exemptee is found by the Commission:

(1) to have knowingly violated a final order issued under
subsection (a) after completion of judicial review (or the
opportunity for judicial review); and

(2) to have been given reasonable time to comply fully with such
order prior to commencing any revocation proceeding. In any
such proceeding, the order issued under subsection (a) shall be
subject to de novo review by the Commission. No order shall be
issued under this subsection until after the Commission has
taken into consideration the nature and seriousness of the
violation and the efforts of the licensee to remedy the violation.
(c) Civil penalty.--Any licensee, permittee, or exemptee who
violates or fails or refuses to comply with any rule or regulation
under this Part, any term, or condition of a license, permit, or
exemption under this Part, or any order issued under subsection
(a) shall be subject to a civil penalty in an amount not to exceed
$10,000 for each day that such violation or failure or refusal
continues. Such penalty shall be assessed by the Commission
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after notice and opportunity for public hearing. In determining the
amount of a proposed penalty, the Commission shall take into
consideration the nature and seriousness of the violation, failure,
or refusal and the efforts of the licensee to remedy the violation,
failure, or refusal in a timely manner. No civil penalty shall be
assessed where revocation is ordered.

(d) Assessment.--(1) Before issuing an order assessing a civil
penalty against any person under this section, the Commission
shall provide to such person notice of the proposed penalty. Such
notice shall, except in the case of a violation of a final order
issued under subsection (a), inform such person of his opportunity
to elect in writing within 30 days after the date of receipt of such
notice to have the procedures of paragraph (3) (in lieu of those of
paragraph (2)) apply with respect to such assessment.

(2)(A) In the case of the violation of a final order issued under
subsection (a), or unless an election is made within 30 calendar
days after receipt of notice under paragraph (1) to have paragraph
(3) apply with respect to such penalty, the Commission shall
assess the penalty, by order, after a determination of violation has
been made on the record after an opportunity for an agency
hearing pursuant to section 554 of title 5, United States Code,
before an administrative law judge appointed under section 3105
of such title 5. Such assessment order shall include the
administrative law judge’s findings and the basis for such
assessment.

(B) Any person against whom a penalty is assessed under this
paragraph may, within 60 calendar days after the date of the
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order of the Commission assessing such penalty, institute an
action in the United States court of appeals for the appropriate
judicial circuit for judicial review of such order in accordance with
Act 7 of title 5, United States Code. The court shall have
jurisdiction to enter a judgment affirming, modifying, or setting
aside in whole or in Part, the order of the Commission, or the
court may remand the proceeding to the Commission for such
further action as the court may direct.

(3)(A) In the case of any civil penalty with respect to which the
procedures of this paragraph have been elected, the Commission
shall promptly assess such penalty, by order, after the date of the
receipt of the notice under paragraph (1) of the proposed penalty.
(B) If the civil penalty has not been paid within 60 calendar days
after the assessment order has been made under subparagraph
(A), the Commission shall institute an action in the appropriate
district court of the United States for an order affirming the
assessment of the civil penalty. The court shall have authority to
review de novo the law and the facts involved, and shall have
jurisdiction to enter a judgment enforcing, modifying, and
enforcing as so modified, or setting aside in whole or in Part,
such assessment.

(C) Any election to have this paragraph apply may not be
revoked except with the consent of the Commission.

(4) The Commission may compromise, modify, or remit, with or
without conditions, any civil penalty which may be imposed under
this subsection, taking into consideration the nature and
seriousness of the violation and the efforts of the licensee to
remedy the violation in a timely manner at any time prior to a final
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decision by the court of appeals under paragraph (2) or by the
district court under paragraph (3).

(5) If any person fails to pay an assessment of a civil penalty after
it has become a final and unappealable order under paragraph
(2), or after the appropriate district court has entered final
judgment in favor of the Commission under paragraph (3), the
Commission shall institute an action to recover the amount of
such penalty in any appropriate district court of the United States.
In such action, the validity and appropriateness of such final
assessment order or judgment shall not be subject to review.
(6)(A) Notwithstanding the provisions of title 28, United States
Code, or of this Act, the Commission may be represented by the
general counsel of the Commission (or any attorney or attorneys
within the Commission designated by the Chairman) who shall
supervise, conduct, and argue any civil litigation to which
paragraph (3) of this subsection applies (including any related
collection action under paragraph (5)) in a court of the United
States or in any other court, except the Supreme Court. However,
the Commission or the general counsel shall consult with the
Attorney General concerning such litigation, and the Attorney
General shall provide, on request, such assistance in the conduct
of such litigation as may be appropriate.

(B) The Commission shall be represented by the Attorney
General, or the Solicitor General, as appropriate, in actions under
this subsection, except to the extent provided in subparagraph (A)
of this paragraph.
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Section. 32. Alaska State Jurisdiction over Small Hydroelectric
Projects.

(a) DISCONTINUANCE OF REGULATION BY THE
COMMISSION- Notwithstanding sections 4(e) and 23(b), the
Commission shall discontinue exercising licensing and regulatory
authority under this part over qualifying project works in the State
of Alaska, effective on the date on which the Commission
certifies that the State of Alaska has in place a regulatory
program for water-power development that--

(1) protects the public interest, the purposes listed in paragraph
(2), and the environment to the same extent provided by licensing
and regulation by the Commission under this part and other
applicable Federal laws, including the Endangered Species Act
(16 U.S.C. 1531 et seq.) and the Fish and Wildlife Coordination
Act (16 U.S.C. 661 et seq.);

(2) gives equal consideration to the purposes of--

(A) energy conservation;

(B) the protection, mitigation of damage to, and enhancement of,
fish and wildlife (including related spawning grounds and habitat);
(C) the protection of recreational opportunities;

(D) the preservation of other aspects of environmental quality;

(E) the interests of Alaska Natives; and

(F) other beneficial public uses, including irrigation, flood control,
water supply, and navigation; and

(3) requires, as a condition of a license for any project works--

(A) the construction, maintenance, and operation by a licensee at
its own expense of such lights and signals as may be directed by
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the Secretary of the Department in which the Coast Guard is
operating, and such fishways as may be prescribed by the
Secretary of the Interior or the Secretary of Commerce, as
appropriate;

(B) the operation of any navigation facilities which may be
constructed as part of any project to be controlled at all times by
such reasonable rules and regulations as may be made by the
Secretary of the Army; and

(C) conditions for the protection, mitigation, and enhancement of
fish and wildlife based on recommendations received pursuant to
the Fish and Wildlife Coordination Act (16 U.S.C. 661 et seq.)
from the National Marine Fisheries Service, the United States
Fish and Wildlife Service, and State fish and wildlife agencies.
(b) DEFINITION OF "QUALIFYING PROJECT WORKS'- For
purposes of this section, the term “qualifying project works' means
project works--

(1) that are not part of a project licensed under this part or
exempted from licensing under this part or section 405 of the
Public Utility Regulatory Policies Act of 1978 prior to the date of
the enactment of this section;

(2) for which a preliminary permit, a license application, or an
application for an exemption from licensing has not been
accepted for filing by the Commission prior to the date of the
enactment of subsection (c) (unless such application is withdrawn
at the election of the applicant);

(3) that are part of a project that has a power production capacity
of 5,000 kilowatts or less;
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(4) that are located entirely within the boundaries of the State of
Alaska; and

(5) that are not located in whole or in part on any Indian
reservation, a conservation system unit (as defined in section
102(4) of the Alaska National Interest Lands Conservation Act
(16 U.S.C. 3102(4))), or segment of a river designated for study
for addition to the Wild and Scenic Rivers System.

(c) ELECTION OF STATE LICENSING- In the case of
nonqualifying project works that would be a qualifying project
works but for the fact that the project has been licensed (or
exempted from licensing) by the Commission prior to the
enactment of this section, the licensee of such project may in its
discretion elect to make the project subject to licensing and
regulation by the State of Alaska under this section.

(d) PROJECT WORKS ON FEDERAL LANDS- With respect to
projects located in whole or in part on a reservation, a
conservation system unit, or the public lands, a State license or
exemption from licensing shall be subject to--

(1) the approval of the Secretary having jurisdiction over such
lands; and

(2) such conditions as the Secretary may prescribe.

(e) CONSULTATION WITH AFFECTED AGENCIES- The
Commission shall consult with the Secretary of the Interior, the
Secretary of Agriculture, and the Secretary of Commerce before
certifying the State of Alaska's regulatory program.

() APPLICATION OF FEDERAL LAWS- Nothing in this section
shall preempt the application of Federal environmental, natural
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resources, or cultural resources protection laws according to their
terms.

(g) OVERSIGHT BY THE COMMISSION- The State of Alaska
shall notify the Commission not later than 30 days after making
any significant modification to its regulatory program. The
Commission shall periodically review the State's program to
ensure compliance with the provisions of this section.
(h)RESUMPTION OF COMMISSION AUTHORITY-
Notwithstanding subsection (a), the Commission shall reassert its
licensing and regulatory authority under this part if the
Commission finds that the State of Alaska has not complied with
one or more of the requirements of this section.

(i) DETERMINATION BY THE COMMISSION- (1) Upon
application by the Governor of the State of Alaska, the
Commission shall within 30 days commence a review of the State
of Alaska's regulatory program for water-power development to
determine whether it complies with the requirements of
subsection (a).

(2) The Commission's review required by paragraph (1) shall be
completed within 1 year of initiation, and the Commission shall
within 30 days thereafter issue a final order determining whether
or not the State of Alaska's regulatory program for water-power
development complies with the requirements of subsection (a).
(3) If the Commission fails to issue a final order in accordance
with paragraph (2) the State of Alaska's regulatory program for
water-power development shall be deemed to be in compliance
with subsection (a).





